
OREGON JOINT USE ASSOCIATION
Legislative Committee

May 5, 2004
MINUTES

The meeting was called to order at 10:15 a.m.    A quorum was present.

Members Present




Richard Gray, Chair 


Sandy Coleman

Jeff Kent

Roger Kuhlman

John Sullivan 

Bill Woods

Guests 

Mike Dewey, OCTA

Staff


Genoa Ingram

SB 784 
Chair Gray described briefly the issues surrounding SB 784, introduced during the

Issues 
2003 legislative session as a means for pole renters to charge pole owners for costs incurred in responding to erroneous violations.   Chair Gray asked Mike Dewey of to review a proposal by OCTA to address those issues.   


Dewey stated the practice of conducting joint inspections would go a long way in resolving the problems.  He added that some companies do not impose a monetary sanction and monies are used to address correction.   He reported that OCTA conducted a survey via email to members in an effort to identify the extent of the problem and the responses indicated that the problem is widespread and significant.  Kuhlman reported that a survey by the co-ops indicated that there was not a significant problem; further, most companies are making an effort to comply with the code. 


There was discussion about whether the issue of erroneous violations was driven by safety issues or financial issues.  Members acknowledged that PUC staff tends to focus direct non-compliance issues to the pole owner rather than the tenant.  One of the problems is that notification is occurring as late as two years after the fact, which makes verification and follow-up difficult.  Additional factors include

1. Records that are not up to date

2. Unqualified inspectors

3. Identification of facilities

4. Lag time between identification or issuance or response to/from renter.  

SB 784 
There was discussion that the Specification for inspections may include a finding of 

Issues
fault and whether assignment of fault should vary based on nature of ownership 

(continued) 
(electric vs. communication, for example).   Committee members provided examples of inspections starting at different spaces and noted that criteria can vastly differ.  In many cases, it is a common perception that the last one on the pole is the cause of the problem.  That is, when it doubt, the default position is "last on".   Any solution should address those issues and any penalty should provide incentive for companies to "do it right the first time."   

Review of
Mike Dewey reviewed the OCTA proposal (SEE EXHIBIT A).  Committee  

OCTA

members noted that what exactly constitutes an error was still in question.

Proposal
Dewey noted that a contract must be in place that outlines everyone's responsibilities.  Committee members discussed possible contract language that would address erroneous code violations.   It was noted that if no contract was in force, then the existing (old) contract addresses the existing attachments until they are removed.   Additionally, the threat of contract termination should not come into play.  Contracts are terminated for business reasons.  There was discussion as to whether costs could be recovered even though the contract is invalid.  The expectation is that payments will be made based on the existing contract.  No contract equals no rights.  If the contract is not fair and reasonable, there are remedies.   If the contract is terminated, permits will not be processed.    All existing contacts are grandfathered under the old contract.   Dewey agreed to work on language that would reflect that discussion.

Process for Pole User to Recover Costs   With regard to the second sentence, Committee members suggested language to the effect that if plan is not identified, it is recommended to have a joint inspection process going forward.  (While placing emphasis on “agreed upon”)  Also, add language “in compliance with the NESC”. And clarify that the method /program be agreed by mutual consent either directly in the contract or addendum. 

The Committee discussed the process of enacting changes, either by introduction of legislation or via the administrative rule process.  There was consensus that group preferred not to introduce legislation.   

Coleman suggested inserting language reflecting an overarching principle that in instances where plan has not been adopted, joint inspections are recommended.   Committee members suggested that attachees must be able to document that they have conducted inspections before they are able to recover costs.  

The Committee discussed the thresholds outlined in the third paragraph.  It was felt by some that the thresholds were too low, but that 30 per cent was too high.  By consensus, members agreed that a “ramped” approach was acceptable.  It was noted that inspection costs do not need to increase in order to achieve compliance; the 

cost of compliance should not be too high.  Rather, all costs should be balanced.  The option of a flat fee was suggested.  It was felt that cost recovery should not outweigh inspection cost.   Dewey indicated that he would like to go back and discuss these issues with OCTA membership.  

The Committee members suggested several items to bear in mind as changes to the document were being considered:


1. Keep a balanced approach; 

2. Address the fact that there is no way to control the amounts charged; Problem anticipated is that they have no control over what gets charged (should invoice be verified?);  

3. Address procedure if the agreed-upon contractor has an error rate—

should that fall back on  the contractor?

4. Above all, define what is an error.

The Committee agreed that, first and foremost, it is important to define what is an error, then establish a reasonable threshold.  This concept only applies if sanctions are being applied.  OCTA will incorporate discussion items into a new work product. 

5. Consider deleting reference to “zero tolerance”; 

6. Address how fault is determined.

Dewey agreed to address the comments and have a revised work product by the following week.  

Adjourn
There was no additional business and the meeting was adjourned at 12:00 p.m.
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